
 
 

SELLER’S TERMS AND CONDITIONS – SALES – Form #ACT04-11-18 
 

1. OSHA REGULATIONS. Employers of operators of lift trucks are required to follow applicable OSHA regulations (see Section 
1910.178). Action Lift, Inc. will provide a copy of the OSHA regulations upon request. 

 
 

2. OPERATOR TRAINING. Buyer understands that OSHA requires that operators of its lift trucks must be trained, evaluated 
and certified as competent to safely operate the particular model truck used in the performance of the job. Buyer 
understands this obligation and will only permit properly trained and certified operators to use lift trucks. At Buyer’s 
request, Action Lift, Inc. will provide information on the training material and resources available through its Training 
Department. 

 
 

3. GENERAL. The terms and conditions on this form shall be the complete and exclusive terms and conditions applicable to 
the Agreement between Action Lift, Inc. and Buyer. Action Lift, Inc. shall not be bound by Buyer’s Terms and Conditions 
unless expressly agreed to in writing. In the absence of written acceptance of these Terms and Conditions by Buyer, either 
acceptance of or payment for the Equipment shall constitute Buyer’s acceptance of these Terms and Conditions. Any 
different or additional terms or conditions in any order, proposal, acknowledgement form or any other document of Buyer 
are hereby deemed material alterations and are null and void and superseded by these Terms and Conditions. 

 
 

4. DELIVERY DATE/BUYER’S REMEDIES. The promised delivery date is the best estimate possible, based upon current and 
anticipated factory loads, of when the Equipment will be shipped. Action Lift, Inc. shall have no liability for lost profits or 
incidental or consequential damage due to delays. Buyer shall inspect the Equipment at the time and place of delivery. 
Buyer’s failure to give notice of any claim within three (3) days from the date of delivery shall constitute an unqualified 
acceptance of the goods as conforming to the terms of this quotation. Under no circumstances shall the Seller be liable for 
any indirect, special, incidental, consequential or punitive damages arising from, connected with or relating to this 
Agreement or the use, operation or maintenance of the Equipment, whether or not such damages are foreseeable and 
whether or not Seller has been advised of the possibility of such damages, including but not limited to damages for 
economic losses or property damage arising from, connected with or relating to Seller’s acts or omissions, whether under 
negligence, strict liability, enterprise liability or other product liability theories. 

 
 

5. ACCEPTANCE. It is the Buyer’s responsibility to review all quotes, plans, drawings and specifications furnished by the Seller 
and to deem them accurate. Any changes must be agreed upon by Buyer and Seller in writing prior to acceptance of the 
Quote. Upon acceptance of the final Quote, Buyer assumes all responsibility for the Equipment ordered by Seller on 
Buyer’s behalf. In the event of onsite installation at buyer’s facility, it is the responsibility of buyer to supply acceptable 
working conditions (i.e. power, water, lighting, etc.). In such event that these are not provided; it is the sole responsibility 
of the buyer to occur all costs, if necessary, associated with supplying the proper conditions. Additionally, work/installation 
areas are to be clear and accessible at time of installation. For any unexpected delay beyond the control of Action Lift , it is 
the responsibility of the buyer to incur all costs associated with this delay 

 
 

6. PAYMENT. Payment shall be net ten (10) days from the date of delivery.  Should Buyer, for any reason, be unable to  
accept the Equipment at the time of the scheduled delivery, the full purchase price of the Equipment shall remain due ten 
(10) days from the date of the scheduled delivery, and Buyer hereby agrees to pay Seller an additional charge equal to the 
established monthly rental rate of similar Equipment as set forth in Seller’s published Rental Rates (which rates are 
available to Buyer upon request), pro-rated by the number of days from the date of the scheduled delivery and the date 
the Equipment is accepted by the Buyer. Production, shipment and delivery shall at all times be subject to the approval of 
Action Lift, Inc.’s Credit Department. Action Lift, Inc. reserves the right at any time to modify or withdraw credit terms 
without notice and to require guarantees, security or payment in advance of the amount of the credit involved. If Action 
Lift, Inc. at any time doubts Buyer’s financial responsibility, Action Lift, Inc. may decline to make shipments hereunder 
except upon cash payment in advance or receipt of security or other proof of responsibility satisfactory to Action Lift, Inc. 

 
 

7. TITLE. Title to all Equipment shall remain with Action Lift, Inc. until the complete purchase price and all additional costs and 
charges, as adjusted, are paid by Buyer. Action Lift, Inc. shall retain a security interest in, and right to repossess, any such 
equipment until it is paid in full. Risk of loss shall pass to Buyer upon delivery by Carrier. 

 
 

8. CHANGES. Any change order by Buyer will not be considered effective until mutual agreement has been reached between 
the Buyer and Action Lift, Inc. as to the effect of any changes in prices, delivery and other conditions of the order. Buyer 
may not cancel, reduce or delay Seller’s production or deliveries except with a Seller’s consent and subject to conditions 
imposed by Seller as to payment, shortage, assumption of additional costs and indemnity against loss. 

 
 

9. WARRANTIES. Seller warrants and represents that the Equipment shall meet the specifications described in this Proposal 
and be free from defects in material and workmanship. Manufacturer’s standard warranty shall apply to all new equipment 
identified in this Proposal. THE ABOVE WARRANTIES ARE EXPRESSLY MADE IN LIEU OF, AND BUYER HEREBY WAIVES, ANY 
AND ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, INCLUDING THE IMPLIED WARRANTIES OF MERCHANTABILITY AND 
FITNESS. BUYER ACKNOWLEDGES THAT IT IS NOT RELYING ON THE SELLER’S SKILL OR JUDGEMENT TO SELECT OR FURNISH 
GOODS SUITABLE FOR ANY PARTICULAR PURPOSE AND THAT THERE ARE NO WARRANTIES THAT EXTEND BEYOND THOSE 
DESCRIBED ABOVE. BUYER AGREES THERE HAVE BEEN NO REPRESENTATIONS UPON WHICH IT RELIED OTHER THAN THOSE 
SET FORTH ABOVE. 

 
 

10. INDEMNIFICATION. Buyer hereby agrees to indemnify, hold harmless and defend Seller, its officers, agents and employees 
from and against any and all liabilities, damages, losses, suits, claims, judgments, costs and expenses, including attorneys’ 
fees, arising out of or in connection with the Equipment and its actual or alleged sale, use, operation, maintenance, 
manufacture, selection, delivery, possession or modification, including but not limited to claims for personal injury to any 
person(s) including Buyer’s employees, and property damage to the Equipment or other property, including but not limited 
to loss of use arising directly or indirectly out of or in connection with the use of operation of the Equipment, whether such 
loss is caused, in whole or in part, by the negligent acts of the Seller, Buyer or anyone directly or indirectly employed by 
them or anyone for whose acts such person(s) may be liable, and whether Seller’s liability shall be attributable to its status 
as a Seller of such Equipment or otherwise. 

 
 

11. INSURANCE. Buyer assumes all risk of loss of and damage to the Equipment from any cause after the Equipment is 
delivered by the Seller. Buy signing this Agreement Buyer agrees that it will, at its own expense, maintain insurance on the 
Equipment against all physical loss or damage thereto in an amount equal to the full insurable value of the Equipment. 
Buyer further agrees that it shall secure comprehensive general liability insurance, including contractual liability coverage, 

with liability limits of no less than One Million Dollars ($1,000,000) occurrence/One Million Dollars ($1,000,000) aggregate, 
which insurance shall insure both the Buyer and the Seller, their agents, employees and assigns, for any and all claims, 
accidents, liability, damages, loss and expenses arising out of or in any way resulting from the sale, operation, 
maintenance, use, manufacture or selection of the Equipment that results in bodily injury, sickness, disease, death or injury 
to or destruction of property, including the loss of use resulting there from. The aforementioned first and third-party 
insurance coverage’s shall be primary for the Buyer and the Seller and shall not be cancelled or modified at any time 
without at least thirty (30) days written notice. Customer shall provide satisfactory evidence of the existence of such 
insurance in the form of a Certificate of Insurance from an insurer licensed to conduct business in the Commonwealth of 
Pennsylvania prior to the delivery of the Equipment. 

 
 

12. PROPRIETARY INFORMATION-CONFIDENTIALITY. Any specifications, drawings, plans, notes, instructions, engineering 
notices or technical data of Action Lift, Inc. furnished to Buyer shall be deemed to be incorporated herein by reference the 
same as if fully set forth. Action Lift, Inc. shall at all times retain title to all such documents and Buyer shall not disclose 
such to any third party without Action Lift, Inc.’s prior written consent. Upon Action Lift, Inc.’s request, Buyer shall 
promptly return to Action Lift, Inc. all such documents and copies thereof. 

 
 

13. TERMINATION. Action Lift, Inc. may terminate this Agreement upon immediate written notice to the Buyer on the 
happening of any of the following events: (a) Failure of Buyer to accept delivery of Equipment or to pay any indebtedness 
to Action Lift, Inc. when due, accompanied by a failure within ten (10) days after demand therefore, to fully pay the same 
or provide assurance of payment satisfactory to Action Lift, Inc; (b) Failure by Buyer to honor any promise on Buyer’s part 
contained in this Agreement or to perform any of its obligations under this Agreement, other than the payment of any 
indebtedness to Action Lift, Inc. after Buyer shall have been notified by Action Lift, Inc. of such failure and in Action Lift, 
Inc.’s opinion shall have failed to correct the same with thirty (30) days after receipt of such notice; (c) Repetition by Buyer 
of a failure which is the same or substantially the same as the one previously corrected by Buyer after notice as provided in 
subparagraph (a) above; (d) The material inaccuracy of any information set forth in any application, claim, schedule, 
certificate or other document heretofore or hereafter furnished by Buyer to Action Lift, Inc.; and (e) If Buyer shall cease to 
function as a going concern, or makes an assignment for the benefit of creditors, or any proceeding under any federal or 
state bankruptcy, receivership or insolvency laws is instituted by or against Buyer, or the liquidation, dissolution, merger or 
consolidation of Buyer occurs, or a receiver or trustee for Buyer or any of its assets or property is appointed or applied for. 
Termination shall not release or affect, and this Agreement shall remain fully operative as to any obligations or liabilities 
incurred by Buyer prior to the effective date of such termination; provided, that all indebtedness of Buyer to Action Lift, 
Inc. shall become immediately due and payable on the effective date of termination without demand, and Action Lift, Inc. 
may deduct from any sums it owes to Buyer sums owed to Buyer to Action Lift, Inc. Any orders received from Buyer, 
whether or not accepted by Action Lift, Inc., which have not been shipped prior to Buyer’s receipt of Notice of Termination 
or the effective date of termination or expiration, whichever shall occur first, shall only be shipped C.O.D. or cash in 
advance. 

 
 

14. GOVERNMENT CONTRACT CONDITIONS. If Buyer’s purchase order contains a U.S. Government contract number and 
orders products to be used in the performance of the contract, those clauses of applicable U.S. Government procurement 
regulations mandatorily required by federal statute to be included in U.S. Government subcontracts shall by incorporated 
herein by reference. 

 
 

15. MODIFICATIONS. In the event Buyer modified the Equipment sold hereunder without the express written consent of 
Action Lift, Inc., or Buyer fails to implement any changes in the Equipment directed by Action Lift, Inc., Buyer agrees to 
indemnify, defend and hold Action Lift, Inc. harmless from any and all claims, demands, suits, costs and expenses incurred 
thereby, whether in contact, tort or otherwise resulting from such failure. 

 
 

16. CONTINGENCIES. Action Lift, Inc. shall not be liable for any default or delay in performance if caused, directly or indirectly, 
by acts of God; war; force of arms; fire; the elements; riot; labor disputes; picketing or other labor controversies; sabotage; 
civil commotion; accidents; any governmental action; prohibition or regulation; delay transportation facilities; shortage or 
breakdown of or inability to obtain or non-arrival of any labor, material or equipment used in the manufacture of the 
Equipment; failure of any party to perform any contract with Action Lift, Inc. relative to the production of the Equipment or 
from any cause whatsoever beyond Action Lift, Inc.’s control, whether or not such cause be similar or dissimilar to those 
enumerated, Action Lift, Inc. shall promptly notify Buyer of the happening of any such contingency and of the 
contemplated affect thereof on the manufacture and delivery of the Equipment. 

 
 

17. TAXES. Orders are subject to present and future government laws, regulations and orders. All sales and excise taxes in 
respect to manufacture, sale, transportation or delivery are for the account of the Buyer and shall be paid by the Buyer. 

 
 

18. DAMAGE AND LOSS. Seller reserves the right to correct or replace or credit the price of defective or nonconforming goods 
which have been duly rejected and returned transportation charges prepaid and which have not been altered or defaced or 
further processed in any way after delivery; but, under no circumstances will Seller be responsible or liable for loss, 
damage or expense growing out of defective or nonconforming goods or the use thereof or other consequential damage. 
No goods will be accepted for return replacement or credit without the written consent of Seller 

 
19. FOR ALLIED SALES: To serve you better, please inspect all incoming orders carefully. In the event of freight damage, either 

sign as damaged or refuse the shipment. If you are unable to completely inspect your merchandise, sign "with exception for 
hidden damage". Also, please check your order for completeness. Proper documentation will allow us to make a claim on 
your behalf. Damaged merchandise or incomplete orders not indicated as such at time of receiving are the responsibility of 
the customer. Freight charges are estimates only and may be higher or lower than indicated. Permits, sprinklers and egress 
responsibility of the customer. NOTE: Orders placed may not be changed unless approved by the manufacturer and a revised 
PO is issued. Some items are non-returnable. Restocking fees will apply to all returns vary depending on manufacturer. 

 
 

20. ENTIRE AGREEMENT. Upon Buyer’s acceptance hereof, this Proposal shall constitute the entire Agreement between the 
Parties hereto with regard to the subject matter hereof. No course of prior dealings between the parties and no usage of 
trade shall be relevant or admissible to supplement, explain or vary any of the terms set forth herein. No representations, 
understandings or agreements have been made or relied upon in the making of this Agreement other than those 
specifically set forth herein. This Agreement may only be modified in writing, signed by the parties or their duly authorized 
agents. 

 
 
 
 
 
 
 
 
 



21. TIME FOR BRINGING ACTION. Any action for the breach of this Agreement must be commenced within one (1) year after 
such cause of action has accrued. 

 
 

22. APPLICABLE LAW/FORUM. This Agreement shall be governed by the Laws of the Commonwealth of Pennsylvania, 
regardless of any conflicts of law provision requiring reference to the rules of, decision in, and/or laws of another state or 
sovereign nation. The Parties agree that any action to enforce the terms of this Agreement, or any action arising from 
either party’s performance hereunder, must be initiated in the Court of Common Pleas of Luzerne County, Pennsylvania. 
 


